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1. A p ro tes t  f i l e d  more t h a n  1 0  w o r k i n g  d a y s  
a f t e r  t h e  p ro tes te r  knew o r  s h o u l d  h a v e  known 
o f  t h e  b a s i s  f o r  p ro tes t  is u n t i m e l y  a n d  w i l l  
n o t  b e  c o n s i d e r e d .  

2 .  P r o t e s t  a g a i n s t  known r e q u i r e m e n t  t o  be 
imposed  i n  a benchmark  tes t  is u n t i m e l y  when 
n o t  f i l e d  w i t h  t h e  a g e n c y  u n t i l  a f t e r  t h e  
d a t e  o f  t h e  benchmark .  S u b s e q u e n t  p r o t e s t  to  
GAO is a l s o  u n t i m e l y  s i n c e  i t  was n o t  
i n i t i a l l y  t i m e l y  p r o t e s t e d  to  t h e  a g e n c y .  

3. P r o t e s t  t h a t  a g e n c y  d i d  n o t  g i v e  5 w o r k i n g  
d a y s  n o t i c e  of t i m e  a n d  p l a c e  f o r  benchmark  
t e s t ,  a s  required b y  s o l i c i t a t i o n ,  is d e n i e d  
where a g e n c y  asser t s  i n i t i a l  t e s t  was 
s c h e d u l e d  by  m u t u a l  c o n s e n t ,  and protester  
was g i v e n  o p p o r t u n i t y  f o r  a d d i t i o n a l  t e s t  o n  
6 t h  w o r k i n g  d a y  a f t e r  i n i t i a l  n o t i c e .  

" 
Micro Resea rch ,  I n c .  (Micro) ,  , p ro t e s t s  t h e  r e j e c t i o n  of 

i t s  p r o p o s a l  a s  t e c h n i c a l l y  u n a c c e p t a b l e  u n d e r  s o l i c i t a t i o n  
No. FGA-XU319-N-8-13-85, i s s u e d  by t h e  G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n - ( G S A )  f o r  t e r m i n a l s ,  p r i n t e r s ,  m u l t i p l e  
i n t e r f a c e  u n i t s  a n d  modems. GSA f o u n d  t h e  p r i n t e r  o f f e red  
by Micro was t e c h n i c a l l y  u n a c c e p t a b l e  b e c a u s e  i t  d i d  n o t  
s u c c e s s f u l l y  c o m p l e t e  a n y  of t h e  th ree  l i v e  t e s t  demon- 
s t r a t i o n s  L L T D ' s - - o t h e r w i s e  known a s  b e n c h m a r k s )  s u c c e s s -  
f u l l y .  Micro p ro te s t s  t h a t  G S A  d i d  n o t ,  a s  r e q u i r e d  by t h e  
s o l i c i t a t i o n ,  g i v e  5 w o r k i n g  d a y s  w r i t t e n  n o t i c e  of t h e  t i m e  
a n d  p l a c e  for t h e  LTD, and t h a t  G S A  r e q u i r e d  t h e  LTD be 
c o n d u c t e d  w i t h  a GSA f u r n i s h e d  f i v e  p a r t  p a p e r  form n o t  
r e q u i r e d  by  t h e  s o l i c i t a t i o n .  

W e  d i s m i s s  t h e  p r o t e s t  i n  p a r t  a n d  d e n y  i t  i n  p a r t .  

G S A  c o n t a c t e d  Micro by t e l e p h o n e  o n  S e p t e m b e r  1 9  to  
a r r a n g e  for a n  LTD of a l l  e q u i p m e n t  o f f e r e d  by Micro. The 
LTD was s c h e d u l e d  a n d  h e l d  o n  S e p t e m b e r  2 4 .  Micro's p r i n t e r  
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would  n o t  p r i n t  t h e  same c h a r a c t e r s  d i s p l a y e d  o n  t h e  
t e r m i n a l ,  a n d  t h e  p r i n t e r  d e m o n s t r a t i o n  was h a l t e d .  GSA 
showed Micro t h e  GSA f i v e  p a r t  p a p e r  to  be u s e d  i n  t h e  LTD, 
a n d ,  a t  Micro's r e q u e s t ,  g a v e  Micro s a m p l e s  so i t  could m a k e  
a d j u s t m e n t s  to  its p r i n t e r  f o r  t h e  LTD t h e  f o l l o w i n g  d a y .  
On S e p t e m b e r  25 ,  t h e  p r i n t e r  c o r r e c t l y  p r i n t e d  d a t a  f r o m  t h e  
t e r m i n a l ,  a n d  Micro made p r i n t  s a m p l e s  u s i n g  f i v e  p a r t  p a p e r  
p r o v i d e d  by  GSA.  GSA r e v i e w e d  t h e  samples o n  S e p t e m b e r  26 ,  
f o u n d  t h e  p r i n t  q u a l i t y  u n a c c e p t a b l e ,  a n d  s c h e d u l e d  a 
f o l l o w u p  d e m o n s t r a t i o n  f o r  S e p t e m b e r  27 .  Micro made p r i n t  
s a m p l e s  u s i n g  i t s  own f i v e  p a r t  p a p e r  a n d  GSA's. The p r i n t  
sample i n  l e t t e r  q u a l i t y  mode u s i n g  GSA p a p e r  was m a r g i n a l l y  
a c c e p t a b l e  to  G S A ,  w h i c h  t h e n  r e q u e s t e d  a t e s t  u s i n g  s i n g l e  
p a r t  p a p e r ,  l e t t e r  q u a l i t y  mode. S a m p l e s  f r o m  t h e  l a t t e r  
t e s t  were u n a c c e p t a b l e .  When GSA's f i v e  p a r t  p a p e r  was 
i n s e r t e d  i n t o  t h e  p r i n t e r ,  t h e  p r i n t e r  was u n a b l e  to  p r i n t  
a t  a l l .  GSA n o t i f i e d  Micro o n  S e p t e m b e r  30 t h a t  i t s  p r i n t e r  
w a s  u n a c c e p t a b l e .  

Micro p r o t e s t s  t h a t  i t  was n o t  g i v e n  w r i t t e n  n o t i c e  o f  
t h e  t i m e  a n d  p l a c e  f o r  t h e  LTD, a s  r e q u i r e d  by t h e  so l i c i t a -  
t i o n  p r o v i s i o n  w h i c h  s t a t e d  "The  Government  s h a l l  n o t i f y  t h e  
o f f e r o r ,  i n  w r i t i n g ,  a s  to  t h e  t i m e  a n d  p l a c e  f o r  t h i s  
d e m o n s t r a t i o n . "  Micro's c o n t e n t i o n  is u n t i m e l y .  Our  Bid 
P r o t e s t  R e g u l a t i o n s  r e q u i r e  t h a t  a p r o t e s t  c o n c e r n i n g  o t h e r  
t h a n  a n  a p p a r e n t  s o l i c i t a t i o n  i m p r o p r i e t y  m u s t  be f i l e d  
w i t h i n  1 0  w o r k i n g  d a y s  a f t e r  t h e  b a s i s  f o r  p r o t e s t  was known 
or s h o u l d  h a v e  b e e n  known. 4 C . F . R .  S 2 1 . 2 ( a ) ( 2 )  1985 .  
Here, G S A  a r r a n g e d  t h e  d a t e  f o r  t h e  i n i t i a l  LTD w i t h  Micro 
by t e l e p h o n e ,  a n d  t h e  LTD's were c o n d u c t e d  f rom S e p t e m b e r  24 
t h r o u g h  S e p t e m b e r  27. A l t h o u g h  Micro was c e r t a i n l y  aware by 
S e p t e m b e r  27 t h a t  GSA was n o t  g i v i n g  w r i t t e n  n o t i c e  of t h e  
t i m e  a n d  p l a c e  f o r  t h e  LTD, Micro f i r s t  p r o t e s t e d  t h e  l a c k  
o f  w r i t t e n  n o t i c e  t o  o u r  O f f i c e  o n  Oc tobe r  1 5 .  The i s s u e  
t h e r e f o r e  was n o t  t i m e l y  f i l e d  a n d  is d i s m i s s e d .  G r i f f i n  

C . P . D .  11 3 0 7 .  
, 85-2 G a l b r a i t h ,  B-218933, S e p t .  1 9 ,  1 9 8 5 ,  64 Comp. Gen. - 

- 
Micro a l s o  p r o t e s t s  t h a t  i t  w a s  n o t  g i v e n  5 w o r k i n g  

d a y s  no t ice  o f  t h e  LTD a s  r e q u i r e d  by t h e  s o l i c i t a t i o n .  The 
r e l e v a n t  p o r t i o n  o f  t h e  s o l i c i t a t i o n  s t a t e s  t h a t :  

The Governmen t  s h a l l  r e q u i r e  t h e  o f f e r o r  t o  be 
p r e p a r e d  t o  g i v e  a n  LTD w i t h i n  5 d a y s  ( b u s i n e s s  
d a y s )  a f t e r  n o t i f i c a t i o n  by t h e  Government  t h a t  
t h e  Governmen t  r e q u i r e s  t h e  d e m o n s t r a t i o n . "  

Micro i n i t i a l l y  p r o t e s t e d  t h a t  i t  was n o t i f i e d  by  p h o n e  on  
S e p t e m b e r  24  to  s u b m i t  t o  a t e s t  o n  S e p t e m b e r  26. A c c o r d i n g  
to- G S A ,  Micro was con tac t ed  by G S A  o n  S e p t e m b e r  19  t o  
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ar range  f o r  a n  LTD, w h i c h  was s c h e d u l e d  by  m u t u a l  c o n s e n t  
for September 2 4 .  GSA a r g u e s  t h a t  t h e  s o l i c i t a t i o n  d i d  n o t  
r e q u i r e  i t  t o  n o t i f y  Micro 5 d a y s  i n  a d v a n c e  of t h e  LTD, 
b u t  r a t h e r  r e q u i r e d  Micro t o  be p r e p a r e d  t o  c o n d u c t  a n  
LTD w i t h i n  5 b u s i n e s s  d a y s  a f t e r  n o t i f i c a t i o n  by t h e  g o v e r n -  
m e n t .  I n  i t s  comments  o n  t h e  a g e n c y  r epor t ,  Micro does n o t  
d i s p u t e  t h a t  GSA c o n t a c t e d  i t  o n  September 1 9  t o  a r range  f o r  
a n  LTD, b u t  does c o n t e n d  t h a t  i t  o n l y  agreed to  September 24 
LTD u n d e r  p r o t e s t  a n d  t h r e a t  o f  d i s q u a l i f i c a t i o n .  

We f a i l  t o  see, h o w e v e r ,  how Micro was p r e j u d i c e d  by 
GSA's  f a i l u r e  t o  n o t i f y  i t  5 w o r k i n g  d a y s  i n  a d v a n c e  o f  t h e  
i n i t i a l  LTD, s i n c e  Micro was g i v e n  a n  o p p o r t u n i t y  f o r  a n  LTD 
o n  S e p t e m b e r  2 7 ,  6 w o r k i n g  d a y s  a f t e r  i t s  S e p t e m b e r  1 9  
n o t i f i c a t i o n  by  G S A  o f  t h e  n e e d  f o r  a n  LTD. S i n c e  p r e j u d i c e  
i s  a n  e s s e n t i a l  p a r t  o f  a p r o t e s t ,  t h i s  aspec t  o f  Micro's 
p r o t e s t  is  w i t h o u t  merit.  C f .  KET, 1nc . - -Reques t  f o r  
R e c o n s i d e r a t i o n ,  B-190983, J a n .  1 2 ,  1 9 8 1 ,  81-1 C.P.D. 11 17. 

Micro's c o n t e n t i o n  t h a t  G S A  r e q u i r e d  t h e  LTD t o  be  
c o n d u c t e d  w i t h  a f i v e  p a r t  paper  f o r m  n o t  r e q u i r e d  by  t h e  
s o l i c i t a t i o n  i s  a l s o  u n t i m e l y .  Our  B i d  P r o t e s t  R e g u l a t i o n s  
r e q u i r e  t h a t  p ro t e s t s  b a s e d  o n  a l l e g e d  i m p r o p r i e t i e s  i n  a 
n e g o t i a t e d  p r o c u r e m e n t  w h i c h  d o  n o t  e x i s t  i n  t h e  i n i t i a l  
s o l i c i t a t i o n ,  b u t  w h i c h  a r e  s u b s e q u e n t l y  i n c o r p o r a t e d  t h e r e -  
i n  m u s t  be p r o t e s t e d  n o t  l a t e r  t h a n  t h e  n e x t  c l o s i n g  d a t e  
f o r  t h e  rece ip t  o f  p r o p o s a l s  f o l l o w i n g  t h e  i n c o r p o r a t i o n .  
4 C.F.R. § 2 1 . 2 ( a ) ( l )  ( 1 9 8 5 ) .  When t h e  a l l e g e d  impropri- 
e t i e s  c o n c e r n  t h e  g r o u n d  r u l e s  or  r e q u i r e m e n t s  f o r  bench-  
m a r k i n g ,  t h e  " n e x t  c l o s i n g  d a t e "  is  t h e  da te  set  f o r  t h e  
b e n c h m a r k i n g .  F e d e r a l  Data C o r p o r a t i o n ,  B-208237, Apr. 1 9 ,  
1 9 8 3 ,  83-1  C.P.D. I1 422 .  Here GSA n o t i f i e d  Micro o n  
S e p t e m b e r  2 4  t h a t  GSA f i v e  p a r t  p a p e r  would  be  u s e d  f o r  LTD 
p u r p o s e s .  S u b s e q u e n t l y ,  L T D ' s  were h e l d  o n  September 25 and  
27 ,  y e t  Micro d i d  n o t  ? ro t e s t  t o  GSA a b o u t  t h e  u s e  of GSA 
p a p e r  f o r  benchmark  p u r p o s e s  u n t i l  S e p t e m b e r  3 0 ,  a f t e r  t h e  
L T D ' s .  C o n s e q u e n t l y ,  i t s  p r o t e s t  to  GSA o n  t h i s  g r o u n d  was 
u n t i m e l y .  Where ,  a s  h e r e ,  a p r o t e s t  is f i l e d  f i r s t  w i t h  t h e  
c o n t r a c t i n g  a g e n c y ,  a s u b s e q u e n t  p r o t e s t  t o  o u r  O f f i c e  w i l l  
be c o n s i d e r e d  o n l y  i f  t h e  i n i t i a l  p r o t e s t  was t i m e l y .  4 
C . F . R .  5 2 1 . 2 ( a ) ( 3 ) .  S i n c e  Micro's i n i t i a l  p r o t e s t  o n  t h i s  
g r o u n d  w a s  n o t  t i m e l y  f i l e d  w i t h  G S A ,  t h i s  p o r t i o n  o f  i t s  
p r o t e s t  s u b s e q u e n t l y  f i l e d  w i t h  t h i s  O f f i c e  a l s o  is u n t i m e l y  
a n d  w i l l  n o t  be c o n s i d e r e d .  Ross B i c y c l e s ,  I n c . ,  5 -217179,  
B-217547, J u n e  2 6 ,  1 9 8 5 ,  85-1 C.P.D. 11 722.  
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The p r o t e s t  is d i s m i s s e d  i n  p a r t  and d e n i e d  i n  p a r t .  
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